Deference or Abdication: A Comparison of the Supreme Courts of Israel and the United States in Cases Involving Real or Perceived Threats to National Security by Kaufman, Eileen
Digital Commons @ Touro Law 
Center 
Scholarly Works Faculty Scholarship 
2013 
Deference or Abdication: A Comparison of the Supreme Courts of 
Israel and the United States in Cases Involving Real or Perceived 
Threats to National Security 
Eileen Kaufman 
Touro Law Center, ekaufman@tourolaw.edu 
Follow this and additional works at: https://digitalcommons.tourolaw.edu/scholarlyworks 
 Part of the Civil Rights and Discrimination Commons, Comparative and Foreign Law Commons, 
Military, War, and Peace Commons, and the National Security Law Commons 
Recommended Citation 
12 Wash. U. Global Stud. L. Rev. 95 (2013) 
This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ Touro Law 
Center. It has been accepted for inclusion in Scholarly Works by an authorized administrator of Digital Commons @ 
Touro Law Center. For more information, please contact lross@tourolaw.edu. 
    
      
     
   
 
 
 
  
  
 
        
       
   
    
 
     
      
      
          
      
     
   
   
    
     
   
      
   
         
        
     
   
              
     
       
 
 
          
          
           
           
 
  
 
 
  
  
  
          
        
        
       
        
         
          
         
         
         
         
          
         
         
 
     
       
           
             
         
         
         
       
         
          
        
         
         
          
              
                 
                
       
  
       
          
         
          
           
         
            
         
          
            
   
         
          
          
          
           
        
       
        
            
         
          
          
         
          
         
        
            
         
        
            
          
  
       
 
      
   
    
   
 
    
 
 
 
 
  
 
 
              
           
           
     
 
   
           
  
           
           
           
      
          
       
         
         
       
        
         
       
     
   
           
          
         
           
           
              
            
             
            
 
            
             
            
  
        
  
    
      
          
 
        
          
            
      
 
   
                
               
              
                
                 
               
               
               
                
                 
                
                  
                
               
       
       
 
  
 
 
  
 
 
 
  
 
  
 
               
                
               
  
  
 
 
 
 
  
 
   
 
 
               
   
 
 
 
  
 
 
   
 
                 
            
              
             
               
                 
             
              
                
              
            
               
             
             
     
    
  
           
          
   
       
   
 
       
 
          
              
    
    
         
        
   
 
      
            
          
  
 
     
           
          
         
          
 
 
      
          
   
 
       
         
 
 
  
           
         
            
   
  
     
        
 
    
                
             
                
               
                
                 
             
   
           
             
                 
    
    
   
       
     
          
              
               
      
         
 
       
  
        
              
 
 
        
   
    
         
          
        
 
         
      
 
    
          
  
 
       
        
           
           
          
          
     
 
     
          
         
          
           
        
           
           
     
              
              
           
               
               
                   
                
               
               
               
                
                 
            
            
                  
            
      
       
     
   
           
    
          
            
            
        
          
          
   
 
      
           
         
            
          
          
            
 
 
 
        
        
           
            
    
  
  
         
        
       
         
 
        
          
          
   
 
      
          
          
      
  
  
 
 
  
 
  
 
 
  
 
 
                  
   
       
 
  
                 
  
 
  
   
  
        
         
           
            
         
        
      
        
   
 
    
 
          
           
          
           
             
           
             
            
 
 
 
 
           
           
            
             
            
   
 
     
         
 
      
 
                
      
  
    
 
  
  
                
                  
                 
                
                   
               
                
             
     
   
         
   
 
      
      
 
  
          
          
 
 
 
 
 
 
 
 
        
         
           
          
        
       
          
  
         
          
           
   
 
      
         
      
   
        
            
          
   
 
    
           
        
               
       
            
                
                 
          
               
   
              
        
        
               
     
  
          
 
          
 
  
  
 
 
 
   
             
         
        
 
          
   
          
           
             
          
           
 
 
 
 
  
  
 
           
       
         
          
          
           
               
           
           
            
         
          
       
        
 
 
 
 
  
  
  
              
              
              
              
              
                
      
  
    
    
          
         
          
        
          
 
 
       
          
          
            
         
      
         
              
          
            
 
   
  
  
          
          
       
 
 
            
          
         
        
           
 
 
         
               
            
           
  
               
              
             
                 
       
  
 
            
 
       
            
        
      
            
              
          
          
       
         
  
     
    
   
           
          
           
           
   
 
      
         
           
              
           
             
            
         
         
           
         
          
          
         
 
  
              
         
           
 
  
   
   
     
        
             
        
      
 
   
       
  
 
      
           
          
             
           
        
 
     
         
          
     
  
 
 
          
          
          
            
   
             
  
 
     
           
           
           
        
            
  
             
          
              
  
    
     
  
 
  
 
  
 
  
 
   
  
  
   
                
               
               
    
            
               
                
  
 
  
  
  
  
 
 
 
              
           
           
            
           
   
 
      
         
          
   
      
          
          
 
            
             
        
          
   
 
     
          
          
  
 
       
           
           
         
           
            
          
         
          
          
    
    
   
    
 
  
           
               
                
             
               
       
         
       
 
           
          
           
         
          
          
          
          
         
        
         
         
      
 
     
           
 
           
         
        
           
       
 
  
          
          
        
           
            
 
 
        
          
 
 
  
 
   
   
                 
                
                   
               
           
              
      
   
                
              
          
  
        
          
  
  
     
         
         
           
            
 
         
 
          
       
           
           
    
           
          
          
       
 
          
        
      
 
  
         
            
    
   
             
     
  
  
  
   
                
              
                   
              
              
                 
            
                
               
                
                 
             
   
  
 
        
          
         
         
        
           
         
         
         
        
          
  
 
        
          
    
 
     
 
 
 
 
 
 
 
 
  
              
       
          
         
           
    
   
         
         
           
   
 
          
            
 
        
          
 
      
 
          
 
                  
            
             
                
           
  
              
            
       
           
          
         
           
       
        
        
         
         
          
 
       
         
           
   
           
       
           
          
           
       
 
  
           
         
        
           
       
       
   
       
               
    
              
              
             
            
            
               
   
  
        
          
          
           
       
 
 
         
           
    
         
           
           
 
           
         
        
         
         
        
           
 
 
        
           
            
          
        
         
          
       
 
   
             
             
 
 
 
 
 
  
 
 
           
              
             
                
   
       
         
  
           
     
       
 
  
 
         
        
            
 
             
             
       
        
         
            
         
         
      
            
         
 
  
 
  
           
        
          
         
         
               
                
              
            
              
              
  
   
               
                
  
               
           
                
                
              
   
 
   
     
        
           
            
         
          
         
         
      
          
           
         
  
       
          
          
            
         
         
          
             
          
             
        
          
        
        
            
         
        
         
            
          
         
                
    
                 
               
              
                 
       
  
        
           
         
       
          
          
            
            
         
            
         
            
          
           
  
          
   
  
           
            
          
     
           
     
 
    
            
          
         
             
          
 
 
 
 
 
 
 
 
            
             
          
 
 
  
 
 
 
 
   
 
 
   
 
                  
   
   
     
             
 
    
   
         
         
    
           
          
          
           
          
  
 
      
         
           
          
          
      
          
         
 
         
         
       
            
     
 
    
          
            
  
            
             
 
 
 
 
 
 
 
 
   
          
           
         
              
     
  
 
  
  
  
 
  
         
          
        
        
      
 
  
          
            
            
            
              
           
    
 
    
 
            
          
      
 
      
          
              
              
            
             
  
 
       
  
 
 
           
            
 
 
        
              
           
             
        
            
          
 
   
  
  
 
   
  
  
 
 
 
 
        
          
      
            
             
         
           
          
 
  
        
           
          
           
   
   
  
            
             
          
            
           
              
          
 
         
            
    
 
       
            
           
   
         
   
 
    
            
         
  
  
   
          
        
  
           
 
 
          
          
          
          
         
 
  
          
           
        
     
 
    
         
  
 
        
          
          
         
 
 
             
            
 
          
          
          
          
       
  
  
    
         
          
          
        
        
         
     
   
   
               
   
 
  
   
              
        
        
           
        
          
       
         
     
           
          
             
           
         
      
 
       
           
  
 
        
            
          
           
        
          
 
 
     
          
          
           
         
         
          
           
          
          
          
                
     
                
 
                
                
  
  
 
     
  
            
        
 
  
           
  
   
            
        
 
 
            
   
      
           
           
       
 
          
        
          
         
         
      
          
          
     
         
         
     
                 
                
                
               
              
             
                
    
       
     
                
                  
                 
                
                 
  
               
      
  
                
      
  
 
 
        
          
       
        
           
             
            
          
            
           
  
 
      
          
            
               
           
 
           
      
             
           
           
           
            
             
       
            
 
 
   
 
        
         
         
          
           
             
            
          
   
             
  
  
          
          
            
          
      
    
       
           
           
         
    
 
           
        
       
          
             
           
          
            
          
     
 
     
          
          
           
   
 
       
        
           
  
        
        
         
         
         
 
 
       
       
        
          
           
            
             
       
         
          
         
   
             
           
        
 
       
        
        
         
 
 
        
          
             
           
        
         
            
       
   
          
          
          
      
 
 
           
          
           
 
       
   
        
     
   
   
 
  
           
          
  
          
         
 
 
        
            
 
         
           
     
 
    
       
          
        
 
        
           
         
   
          
          
        
        
 
         
        
 
         
 
        
        
   
       
             
                 
              
             
             
           
               
       
      
    
   
    
              
       
        
         
            
          
 
  
          
      
 
 
 
        
      
         
             
        
         
          
         
  
    
  
  
 
          
         
         
          
        
        
 
  
   
 
         
 
   
 
           
           
         
 
 
  
           
                
     
        
     
   
 
       
      
 
               
               
    
     
       
                  
              
             
             
  
          
      
 
   
        
           
          
        
 
  
          
           
           
   
        
          
         
     
           
          
          
          
            
            
  
 
 
 
           
          
           
 
 
 
 
 
  
 
 
 
 
               
 
         
    
         
          
           
        
 
            
               
 
  
 
  
   
   
             
   
   
     
         
 
       
          
         
          
          
      
 
            
           
  
          
          
         
           
            
    
 
      
            
 
 
  
 
         
         
 
 
 
 
 
 
 
 
 
       
         
 
 
        
            
 
     
       
 
 
    
 
   
          
           
 
   
  
 
  
  
    
 
 
   
                 
             
               
            
           
             
  
          
        
          
   
          
          
            
          
           
     
          
       
          
        
        
         
            
           
          
 
 
 
 
 
 
 
  
          
          
   
 
   
 
 
 
 
 
 
 
       
 
         
          
           
             
               
              
              
                  
              
              
            
  
  
 
     
   
          
   
 
         
          
          
            
     
 
       
 
  
 
           
           
           
         
             
           
             
      
         
           
         
           
        
 
  
            
             
   
 
 
 
 
 
                
             
             
               
                
              
            
               
              
                
                
                 
       
  
               
                
               
                 
              
                   
  
         
         
         
       
 
       
          
        
         
     
           
           
        
         
           
       
 
   
          
          
 
          
            
          
          
          
          
          
         
     
 
   
         
          
      
                 
                
               
  
 
  
   
  
               
               
                 
      
 
 
     
   
           
           
 
           
   
   
 
          
            
 
           
       
         
 
              
           
            
         
 
          
         
 
 
         
        
          
    
         
  
 
        
           
          
        
 
   
  
              
               
               
                 
             
               
                
             
               
             
      
  
            
 
 
               
   
  
  
  
        
          
     
 
    
            
         
      
 
 
            
     
           
         
          
          
      
 
 
 
 
 
 
 
 
         
          
          
          
         
       
          
         
        
           
          
            
   
     
           
      
        
           
           
          
           
 
 
 
  
  
   
     
     
 
 
              
        
          
  
  
 
 
 
  
        
         
           
        
            
          
   
  
   
  
           
           
 
         
           
            
          
 
          
      
 
 
        
        
          
 
        
         
            
    
 
    
        
              
          
  
  
        
                
  
 
  
   
  
  
 
       
           
          
        
         
       
            
          
          
  
 
      
         
         
          
 
 
  
     
 
   
           
           
          
            
    
 
  
  
 
 
 
 
 
           
         
           
     
  
  
              
    
             
             
   
              
               
            
    
   
     
           
          
            
            
            
           
         
         
           
  
            
             
  
 
     
           
              
           
        
            
               
  
    
  
        
          
          
         
   
        
         
  
   
       
  
           
    
 
 
  
 
 
 
 
 
 
 
 
  
  
           
         
         
    
 
         
  
  
  
           
           
           
             
         
 
  
       
 
  
           
         
        
           
         
 
         
        
           
           
  
   
         
 
 
 
 
 
 
 
 
 
          
          
         
          
         
 
          
               
  
 
 
 
 
 
  
 
 
 
  
 
       
  
 
 
  
 
  
 
        
          
      
   
 
      
         
 
          
             
      
 
  
          
          
            
           
       
 
  
             
         
            
          
     
          
           
          
          
      
        
          
            
          
          
 
 
 
  
 
 
 
 
  
        
           
  
 
   
  
  
   
      
     
 
      
       
          
  
  
           
   
   
         
          
           
             
          
              
 
 
       
            
   
 
      
           
            
    
   
            
        
        
   
           
      
 
    
          
      
 
  
         
        
         
          
   
         
     
 
    
          
     
                
                
    
             
               
    
  
  
  
    
  
              
              
        
         
      
       
 
  
 
  
 
 
 
 
  
 
        
 
  
           
  
            
  
 
       
            
             
        
 
   
            
          
            
      
          
  
 
  
 
 
 
 
 
          
            
     
        
        
        
          
    
 
  
               
          
          
          
          
         
 
          
   
     
              
     
  
 
 
   
  
  
   
                
  
            
          
           
    
 
         
          
           
   
  
  
 
  
 
 
         
 
 
        
        
   
         
            
            
          
          
              
             
     
            
          
          
           
            
         
 
             
             
         
       
 
  
           
             
       
     
     
              
             
 
   
 
  
 
 
  
               
   
        
             
   
   
  
           
 
  
 
 
 
  
 
 
          
           
    
 
      
            
           
           
           
        
 
 
  
          
          
           
      
 
 
          
       
           
           
           
           
          
            
           
    
 
   
          
 
 
        
  
  
   
                
               
 
   
 
              
   
  
  
  
      
 
     
           
           
          
             
      
        
             
           
          
           
  
 
       
         
  
   
            
 
    
  
   
    
 
    
       
         
         
       
        
            
            
         
       
  
 
  
            
         
            
              
        
  
        
        
            
        
 
 
           
            
   
 
    
           
           
 
 
         
           
          
        
           
           
 
           
            
 
               
         
 
  
     
 
       
  
 
       
             
            
           
         
     
 
   
           
          
  
         
          
   
   
  
 
  
     
     
 
 
     
     
  
            
   
 
       
             
           
           
             
 
    
 
  
           
             
           
         
        
         
          
            
 
 
        
           
 
 
         
        
         
           
 
 
 
 
 
 
 
 
 
 
           
           
            
 
 
 
   
  
  
 
 
          
            
          
           
     
     
               
  
  
  
        
         
         
 
  
  
 
   
 
 
         
        
 
          
           
           
           
            
       
           
           
          
            
           
       
 
  
       
 
  
           
              
        
             
   
   
             
             
           
              
            
              
                
               
               
       
      
    
                 
                   
               
   
 
  
            
 
 
           
           
           
           
 
        
            
          
  
  
      
          
             
           
    
     
         
            
         
                
  
 
        
          
           
        
           
  
      
   
         
   
 
      
          
          
  
              
             
   
   
  
                 
            
                
              
               
            
     
    
    
           
      
 
  
           
         
  
    
     
            
          
            
         
        
 
          
          
 
     
  
             
         
          
         
          
            
         
          
          
       
           
             
 
 
 
 
            
         
           
 
 
 
 
  
   
 
 
 
   
      
               
        
           
  
 
 
         
  
  
  
  
             
    
            
        
            
           
        
      
         
        
           
           
        
           
 
       
           
        
          
  
 
    
           
 
       
         
    
 
    
         
          
         
         
       
       
        
            
  
 
 
 
 
 
 
  
 
 
 
   
  
  
  
   
                  
   
     
   
   
 
       
   
    
  
 
 
 
  
 
  
 
            
         
 
  
 
 
 
 
          
       
          
          
          
            
            
             
        
         
   
          
        
          
           
            
   
         
 
           
        
             
         
          
          
   
  
  
  
          
         
            
           
          
        
          
           
         
           
         
         
          
  
 
      
   
 
   
      
       
           
           
               
              
  
                
                 
                  
                  
               
               
 
  
  
 
   
 
  
 
              
                   
 
 
  
  
 
    
 
 
 
 
               
                  
          
              
              
              
            
     
               
             
                
             
             
                 
               
     
   
   
 
        
           
        
 
          
           
      
          
         
           
            
         
         
 
        
         
            
          
 
 
            
         
          
           
          
         
         
     
               
       
             
                
               
        
        
      
         
  
     
  
           
            
                
          
               
              
       
                
  
         
          
 
      
           
       
         
 
  
 
   
 
 
 
          
            
      
  
   
              
              
  
        
          
         
             
          
       
             
            
       
 
   
           
             
              
            
            
                
              
                
             
               
               
              
             
              
                
            
              
                
                  
               
  
    
    
           
    
    
  
            
         
         
            
          
         
  
 
    
        
          
        
 
       
           
 
 
          
           
     
 
       
         
          
       
         
         
           
           
           
         
        
         
          
           
          
       
             
               
 
                
      
   
          
  
          
  
         
          
            
       
 
    
          
          
           
  
  
            
     
 
     
        
  
 
       
          
         
          
           
          
     
 
     
             
          
  
    
       
            
      
               
             
   
                 
              
              
               
             
              
             
                 
                
                
               
   
  
          
          
 
      
    
   
     
          
         
          
            
 
  
 
 
  
 
 
          
       
 
 
            
  
 
    
          
           
 
    
           
           
           
           
           
           
            
 
 
             
           
             
              
           
 
 
 
 
 
 
 
 
 
 
         
   
          
         
           
   
     
 
 
    
    
  
  
   
  
        
            
              
             
            
           
            
           
         
           
          
       

